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1. GAO will not question the contracting 
agency's affirmative responsibility 
determination where the protesters' vari- 
ous grounds for disputing the agency's 
determination do not show that there was 
fraud or bad faith on the part of the con- 
tracting officials or that there were 
definitive responsibility criteria which 
were not applied . 

2. Allegation that the awardee's bid bond was 
not adequate and was not provided until 10 
days after bid opening is without merit 
where the record shows that the bid bond 
accompanied the awardee's bid and was for 
the penal sum required by the 
solicitation. 

3 .  GAO will not consider protesters' 
speculative allegation that the awardee is 
affiliated with a large business; nore- 
over, the Small Business Administration 
has exclusive authority for determining a 
firm's size status. 

4 .  Protesters did not meet their burden of 
affirmatively proving their case where 
under the evidence presented, GAO cannot 
determine that the agency failed to 
include in all bid packages the page which 
informed bidders of the bid guarantee 
requirement. Consequently, GAO cannot 
object to the agency's decision to reject 
the protesters' bids as nonresponsive for 
their failure to include an adequate bid 
guarantee. 
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5 .  Where  t h e  r e j e c t i o n  o f  f o u r  o u t  o f  f i v e  
b i d s  f o r  f a i l u r e  t o  p r o v i d e  a b i d  g u a r a n -  
tee r e s u l t e d  i n  a n  a w a r d  t o  t h e  f o u r t h  l o w  
b i d d e r  a t  a pr ice  more t h a n  $ 1  m i l l i o n  
h i g h e r  t h a n  t h e  l o w  b i d ,  t h e  c o n t r a c t i n g  
o f f i c i a l s  s h o u l d  h a v e  b e e n  a l e r t e d  t o  t h e  
p o s s i b i l i t y  t h a t  a d e q u a t e  c o m p e t i t i o n  a n d  
a r e a s o n a b l e  p r ice  had  n o t  b e e n  o b t a i n e d ,  
r e q u i r i n g  a f u r t h e r  i n v e s t i g a t i o n  b e f o r e  
m a k i n g  t h e  a w a r d .  Under  t h e  c i r c u m -  
s t a n c e s ,  GAO recommends  t h a t  t h e  a g e n c y  
n o t  exercise t h e  c o n t r a c t ' s  o p t i o n  
p r o v i s i o n s .  

Harris S y s t e m s  o f  T e x a s ,  I n c .  (Har r i s ) ,  a n d  A n t i - P e s t  
Co., I n c .  ( A n t i - P e s t ) ,  p ro t e s t  t h e  r e j e c t i o n  o f  t h e i r  b i d s  
u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  DAKF48-82-B-0100, i s s u e d  
by t h e  D e p a r t m e n t  o f  t h e  A r m y  (Army) .  

We d e n y  t h e  p ro t e s t s .  

The  IFB s o l i c i t e d  b i d s  f o r  pest  c o n t r o l  services a t  
F o r t  Hood, T e x a s .  F i v e  b i d s  were r e c e i v e d ,  b u t  f o u r  o u t  o f  
t h e  f i v e ,  i n c l u d i n g  t h e  b i d s  o f  Harris a n d  A n t i - P e s t ,  were 
r e j e c t e d  a s  n o n r e s p o n s i v e  f o r  f a i l u r e  to  s u b m i t  a b i d  
g u a r a n t e e  as  r e q u i r e d  by  t h e  I F B .  C h a r t a ,  I n c o r p o r a t e d  
( C h a r t a ) ,  was t h e  o n l y  f i r m  t o  s u b m i t  a proper b i d  g u a r a n -  
tee. C o n s e q u e n t l y ,  t h e  Army a w a r d e d  a 1 - y e a r  c o n t r a c t  w i t h  
2 o p t i o n  y e a r s  t o  C h a r t a  a s  t h e  o n l y  r e s p o n s i v e  b i d d e r .  
C h a r t a ' s  t o t a l  b i d  pr ice  o f  $ 3 , 9 8 5 , 7 9 9 . 4 0  was f o u r t h  l o w .  
A n t i - P e s t  w a s  t h e  l o w  b i d d e r  a t  $ 2 , 8 4 7 , 9 6 6 . 4 2 ,  a n d  Harris 
was t h e  t h i r d  l o w  a t  $ 3 , 3 7 7 , 9 0 5 . 5 9 .  

A c c o r d i n g  t o  Har r i s  and  A n t i - P e s t ,  t h e i r  b i d  p a c k a g e s  
d i d  n o t  c o n t a i n  p a g e  1 0 1 ,  w h i c h  n o t i f i e d  b i d d e r s  o f  t h e  b i d  
g u a r a n t e e  r e q u i r e m e n t .  C o n s e q u e n t l y ,  t h e y  were u n a w a r e  of 
t h e  r e q u i r e m e n t  and  made n o  a t t e m p t  t o  o b t a i n  a b i d  bond or 
o t h e r  t y p e  o f  b i d  g u a r a n t e e .  AAA E x t e r m i n a t i n g  Company 
( A A A ) ,  t h e  f i f t h  low b i d d e r ,  h a s  s u b m i t t e d  a n  a f f i d a v i t  i n  
s u p p o r t  o f  t h e  p r o t e s t s ,  s t a t i n g  t h a t  i t s  b i d  p a c k a g e  a l s o  
c o n t a i n e d  n o  n o t i c e  t h a t  a b i d  g u a r a n t e e  was r e q u i r e d .  
Bob's P e s t  C o n t r o l ,  t h e  s e c o n d  l o w  b i d d e r ,  a d v i s e s  t h a t  it 
d i d  r e c e i v e  page 1 0 1 ,  b u t  a p p a r e n t l y  f a i l e d  t o  f u r n i s h  a n y  
b i d  g u a r a n t e e .  I n  t h e  o p i n i o n  of Har r i s ,  A n t i - P e s t  a n d  AAA, 
t h e i r  b i d s  s h o u l d  not h a v e  b e e n  r e j e c t e d  s i n c e  i t  was t h e  
A r m y ' s  f a u l t  t h a t  t h e y  f a i l e d  t o  p r o v i d e  a proper b i d  
g u a r a n t e e .  
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I n  a d d i t i o n ,  Harr is  and  A n t i - P e s t  c h a l l a n g e  t h e  award 
t o  C h a r t a .  They a r g u e  t h a t :  

1. 

2. 

3 .  

4 .  

5 .  

A t  t h e  t i m e  of t h e  award, C h a r t a  was n o t  
c e r t i f i e d  o r  l i c e n s e d  t o  do pest  cont ro l  
work i n  T e x a s  o r  i n  any  o t h e r  S ta te ;  

S i n c e  C h a r t a  is a r e l a t i v e l y  new 
c o r p o r a t i o n  w i t h  no  p r i o r  p e s t  c o n t r o l  
e x p e r i e n c e ,  t h e  Army s h o u l d  have  con- 
d u c t e d  a p reaward  s u r v e y  t o  d e t e r m i n e  
w h e t h e r  C h a r t a  h a s  t h e  f i n a n c i a l  and 
t e c h n i c a l  c a p a b i l i t y  t o  p e r f o r m  t h e  
c o n t r a c t ;  

Due t o  C h a r t a ' s  r e c e n t  i n c o r p o r a t i o n  and 
meager  f i n a n c i a l  resources,  it is 
q u e s t i o n a b l e  w h e t h e r  t h e  f i r m ' s  b i d  bond 
is a d e q u a t e ,  and i t  a l s o  a p p e a r s  t h a t  
C h a r t a  was g i v e n  10 d a y s  a f t e r  b i d  
o p e n i n g  t o  post  bond; 

I f  C h a r t a ' s  bond is  adequate,  t h e n  it is 
q u i t e  l i k e l y  t h a t  t h i s  is  d u e  t o  t h e  
b a c k i n g  o f  X a i n t e n a n c e ,  I n c . ,  a l a r g e  
b u s i n e s s  owned by t h e  f a t h e r  of C h a r t a ' s  
p r e s i d e n t ,  w h i c h ,  i n  t u r n ,  c a l l s  i n t o  
q u e s t i o n  C h a r t a ' s  s t a t u s  a s  a small b u s i -  
n e s s  u n d e r  t h i s  small b u s i n e s s  s e t - a s i d e ;  
and 

S i n c e  a l l  t h e  work u n d e r  t h e  con t r ac t  is 
to  be done by K i l l e e n  P e s t  C o n t r o l  
( K i l l e e n ) ,  a s  C h a r t a ' s  s u b c o n t r a c t o r ,  it 
a p p e a r s  t h a t  t h e  con t r ac t  was i n t e n d e d  
f o r  K i l l e e n  a l l  a l o n g  and none o f  t h e  
o t h e r  b i d d e r s  were t r e a t e d  f a i r l y .  

I n  r e b u t t a l ,  t h e  Army m a i n t a i n s  t h a t  page 101  was 
i n c l u d e d  i n  a l l  t h e  b i d  packages .  ( T h e  c o m p l e t e  b i d  package  
cons i s t ed  of 1 0 2  p a g e s . )  The  Army f u r t h e r  no tes  t h a t  t h e  
Harris b i d  i n c l u d e d  page 1 0 1  when i t  was s u b m i t t e d  t o  t h e  
agency .  

A s  t o  A n t i - P e s t ,  t h e  Army p o i n t s  o u t  t h a t ,  u n l i k e  t h e  
Harr i s  s i t u a t i o n ,  i t  c a n n o t  be d e t e r m i n e d  f o r  c e r t a i n  
w h e t h e r  A n t i - P e s t ' s  b i d  package  c o n t a i n e d  page  1 0 1  s i n c e  t h e  
b i d  s u b m i t t e d  t o  t h e  Army was m i s s i n g  t h a t  page.  However, 
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t h e  Army d o e s  n o t  f i n d  t h i s  f a c t  s i g n i f i c a n t  b e c a u s e  A n t i -  
Pes t ' s  b i d  was a l s o  m i s s i n g  p a g e s  29 th rough  82 ,  as  w e l l  as  
page  1 0 0 ,  y e t  i t  i n c l u d e d  page  1 0 2 .  The Army s u g g e s t s  t h a t  
t h i s  p a t t e r n  o f  m i s s i n g  pages  weakens A n t i - P e s t ' s  c la im t h a t  
page  1 0 1  was m i s s i n g  from i ts  b i d  package  d u e  t o  some f a u l t  
o f  t h e  Army's and t h a t  i t  i n  f a c t  r a i s e s  t h e  i m p l i c a t i o n  
t h a t  A n t i - P e s t  m i s p l a c e d  t h e  page  i t s e l f .  

I n  a d d i t i o n ,  t h e  Army notes t h a t  t h e  IFB's c o v e r  sheet 
n o t i f i e d  b i d d e r s  t h a t  t h e  I F B  c o n s i s t e d  o f  102 p a g e s ,  and 
e l s e w h e r e  t h e  I F B  a d v i s e d  b i d d e r s  t h a t  i t  w a s  t h e i r  
r e s p o n s i b i l i t y  t o  e x a m i n e  t h e  b i d  package  f o r  c o m p l e t e n e s s .  
I n  l i g h t  of t h i s ,  t h e  Army a r g u e s  t h a t  b o t h  Harr is  and A n t i -  
P e s t  had a n  o b l i g a t i o n  to  d i s c o v e r  i f  any  p a g e s  were m i s s i n g  
from t h e i r  b i d  p a c k a g e s  and b r i n g  t h i s  f a c t  to  t h e  a g e n c y ' s  
a t t e n t i o n  p r i o r  t o  b i d  open ing .  Since t h e  protesters  f a i l e d  
to  do t h i s ,  t h e  Army c o n c l u d e s  t h a t  t h e y  c a n n o t  c o m p l a i n  now 
t h a t  page 1 0 1  was m i s s i n g .  

A s  t o  w h e t h e r  C h a r t a  was c e r t i f i e d  t o  d o  p e s t  c o n t r o l  
work i n  T e x a s ,  t h e  Army n o t e s  t h a t  t h e  IFB o n l y  requires 
t h a t  t h e  c o n t r a c t o r ' s  employees  who a p p l y  or  s u p e r v i s e  t h e  
app l i ca t ion  o f  c e r t a i n  p e s t i c i d e s  n u s t  a e e t  e i t h e r  S t a t e  o r  
Depar tment  of D e f e n s e  c e r t i f i c a t i o n  s t a n d a r d s ;  t h e  c o n t r a c -  
tor i t s e l f  d o e s  n o t  have  t o  be c e r t i f i e d .  Accord ing  t o  t h e  
Army, C h a r t a  p r o v i d e d  p r o o f  of t h e  r equ i r ed  c e r t i f i c a t i o n  
p r io r  t o  award.  The  Army f u r t h e r  n o t e s  t h a t  C h a r t a ' s  sub-  
c o n t r a c t o r ,  K i l l e e n ,  is i n  f a c t  c e r t i f i e d  by t h e  S t a t e  of  
Texas  . 

Regard ing  C h a r t a ' s  b i d  b o n d ,  t h e  Army s t a t e s  t h a t  a 
p r o p e r l y  e x e c u t e d  b i d  bond accompanied Char ta ' s  b i d  a n d ,  
c o n t r a r y  t o  t h e  p r o t e s t e r s '  b e l i e f ,  C h a r t a  was n o t  g i v e n  1 0  
d a y s  i n  o r d e r  t o  p o s t  t h i s  bond. The Army notes  t h a t  C h a r t a  
had 10 d a y s  a f t e r  r e c e i p t  o f  n o t i c e  o f  t h e  award to  f u r n i s h  
a per fo rmance  bond and t h a t  t h i s  p r o b a b l y  c o n f u s e d  t h e  
protesters .  

A d d r e s s i n g  f i r s t  t h e  v a r i o u s  i s s u e s  r e g a r d i n g  C h a r t a ,  
w e  f i n d  n o  b a s i s  t o  q u e s t i o n  t h e  award on t h e s e  g r o u n d s .  

A s  to  t h e  q u e s t i o n  of w h e t h e r  C h a r t a  is l i c e n s e d  to  
p e r f o r m  p e s t  con t ro l  work i n  T e x a s ,  w e  n o t e  t h a t  s u c h  a mat- 
t e r  i n v o l v e s  a bidder's r e s p o n s i b i l i t y - - t h a t  is ,  its a b i l i t y  
to  p e r f o r m  a p a r t i c u l a r  c o n t r a c t .  P a c i f i c  C o n s o l i d a t e d  Ser- 
-----I v i c e s ,  I n c . ,  B-204781 ,  March 1 0 ,  1 9 8 2 ,  82 -1  CPD 2 2 3 .  Here, 
t h e  Army f o u n d  C h a r t a  to  be r e s p o n s i b l e .  T h e  g e n e r a l  r u l e  
is t h a t  o u r  O f f i c e  w i l l  n o t  r e v i e w  a f f i r m a t i v e  d e t e r m i n a -  

-------------- 
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tions of responsibility except where there is a showing of 
fraud or bad faith on the part of the procuring officials or 
where the solicitation contains definitive responsibility 
criteria which allegedly have not been applied. Pacific 
Consolidated Services, Inc., supra. - -- 

The protesters do not allege fraud or bad faith, but 
they do argue, in effect, that the Army failed to apply 
definitive responsibility criteria. The protesters 
apparently believe that the IFB required the successful bid- 
der to have a State pest control license and, since Charta 
did not have such a license at the time of award, it should 
have been found nonresponsible. 

Our Office has recognized a distinction between a 
solicitation requirement that the bidder have a particular 
license or permit and a general requirement that a bidder 
comply with any applicable licensing and permit require- 
ments. In the former case, the requirement is one specifi- 
cally established for the procurement and compliance with 
that requirement is a matter of bidder responsibility. In 
the latter case, a bidder's failure to possess a particular 
license or permit is not necessarily a prerequisite to award 
since the need for a license or permit to perform the con- 
tract is a matter between the bidder and the licensing 
authority. Career Consultants, Inc., B-195913, March-25, 
1980, 80-1 cPD215. 

Contrary to the protesters' belief, the IFB did not 
require that Charta possess a State pest control license. 
Rather, section "C," paragraph 2.1, of the IFB provided: 

"Personnel. Contractor's employees who 
are engaged in handling, transporting, mix- 
ing, applying and supervising pesticide 
application must meet the Texas State 
Standards that have been established in 
response to EPA's implementation of the 'Fed- 
eral Insecticide, Fungicide, and Rodenticide 
Act, (Public Law 92-516)' or the certifica- 
tion requirements established by the Depart- 
ment of Defense Program for Certification of 
Pesticide Applicators." 

As noted above, Charta provided proof of this required 
certifi.cation prior to award. T h u s ,  insofar as this pro- 
vision can be considered a definitive responsibility 
criteria, we find that it was satisfied. 
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Harris  a l so  n o t e s  t h a t  s e c t i o n  "C," p a r a g r a p h  14, o f  
t h e  IFB s t a t e s  t h a t  t h e  " c o n t r a c t o r  s h a l l ,  w i t h o u t  a d d i t i o n -  
al e x p e n s e  t o  t h e  Government ,  o b t a i n  a l l  l i c e n s e s ,  c e r t i f i -  
cates ,  and permits r e q u i r e d  f o r  t h e  p r o s e c u t i o n  of t h e  work 
and s h a l l  p r e s e n t  same to  t h e  C o n t r a c t i n g  O f f i c e r  f o r  
i n s p e c t i o n  p r i o r  t o  pe r fo rmance . "  I n  a d d i t i o n ,  Har r i s  h a s  
p r o v i d e d  a copy o f  a l e t t e r  from t h e  S t r u c t u r a l  P e s t  C o n t r o l  
Board of T e x a s  which  s t a t e s  t h a t  a " f i r m  s h o u l d  have  a pest  
c o n t r o l  l i c e n s e  i s s u e d  by t h e  S t r u c t u r a l  P e s t  C o n t r o l  Board 
before t h e y  so l i c i t  p e s t  c o n t r o l . "  I n  H a r r i s '  o p i n i o n ,  
t h e s e  show t h a t  C h a r t a  w a s  r e q u i r e d  t o  have  a pest  c o n t r o l  
l i c e n s e  from T e x a s .  

W e  do n o t  a g r e e .  As n o t e d  a b o v e ,  a g e n e r a l  r e q u i r e m e n t  
s u c h  a s  p a r a g r a p h  1 4  is n o t  o r d i n a r i l y  a b a r  t o  a n  a f f i r m a -  
t i v e  d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y .  --- Career C o n s u l t a n t s ,  
I n c . ,  supra.  Moreove r ,  t h e  P e s t  C o n t r o l  Board l e t t e r  a l so  
i n d i c a t e s  t h a t ,  e v e n  though C h a r t a  d o e s  n o t  have  a S ta te  
l i c e n s e ,  t h i s  is n o t  c r i t i c a l ,  s i n c e  K i l l e e n  does have  a 
l i c e n s e  and K i l l e e n  is t h e  f i r m  t h a t  w i l l  a c t u a l l y  be  d o i n g  
t h e  work. W e  have  r e c o g n i z e d  t h a t ,  u n l e s s  p r o h i b i t e d  by  t h e  
s o l i c i t a t i o n ,  c e r t i f i c a t i o n  and  l i c e n s i n g  r e q u i r e m e n t s  c a n  
be m e t  by a s u b c o n t r a c t o r .  46 Comp. Gen. 326 ( 1 9 6 6 ) .  N o  
s u c h  p r o h i b i t i o n  was p r e s e n t  h e r e .  ( I t  s h o u l d  a l s o  be n o t e d  
t h a t  C h a r t a  h a s  i n f o r m e d  u s  t h a t  i t  r e c e n t l y  o b t a i n e d  a 
l i c e n s e  i n  i ts  own name from t h e  S t a t e  of T e x a s , )  Based  on 
t h e s e  f a c t s ,  w e  f i n d  t h a t  C h a r t a ' s  l a c k  of a S t a t e  l i c e n s e  
was n o  bar to a n  a f f i r m a t i v e  d e t e r m i n a t i o n  o f  
re s p o n s  i b  i 1 i t y  . 

The pro tes te rs  h a v e  a l so  c r i t i c i z e d  t h e  Army's d e c i s i o n  
n o t  t o  c o n d u c t  a preaward s u r v e y  on  C h a r t a .  The  g e n e r a l  
r u l e  is  t h a t  a preaward s u r v e y  i s  n o t  a l e g a l  p r e r e q u i s i t e  
t o  a n  a f f i r m a t i v e  d e t e r m i n a t i o n  of r e s p o n s i b i l i t y  a n d ,  
f u r t h e r m o r e ,  t h e  c o n t r a c t i n g  o f f i c e r  h a s  b road  d i s c r e t i o n  i n  
d e t e r m i n i n g  w h e t h e r  t o  c o n d u c t  a preaward s u r v e y  o r  n o t .  
C.R. D a n i e l s ,  I n c . ,  5-207937, J u l y  I, 1982,  82-2 CPD 13. 
C o n s e q u e n t l y ,  t h e  Army's d e c i s i o n  n o t  t o  c o n d u c t  a p reaward  
s u r v e y  on  C h a r t a  is a matter  w i t h i n  i t s  d i s c r e t i o n  and pro- 

t h a t  C h a r t a  is a r e s p o n s i b l e  b i d d e r .  
' v i d e s  o u r  O f f i c e  w i t h  no  b a s i s  t o  q u e s t i o n  i t s  d e t e r m i n a t i o n  

The p ro tes te rs  a l so  q u e s t i o n  t h e  adequacy  of C h a r t a ' s  
bid bond and a l l e g e  t h a t  C h a r t a  was g i v e n  10  d a y s  a f t e r  b i d  
o p e n i n g  t o  post  t h e  bond. The record,  however ,  i n d i c a t e s  
t h a t  C h a r t a ' s  b i d  bond accompanied i t s  b i d  and was 20 per- 
c e n t  of t h e  b i d  p r i c e  a s  r e q u i r e d  by t h e  IFB. T h i s  g round  
for protest  is, t h e r e f o r e ,  w i t h o u t  merit.  
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If C h a r t a ' s  b i d  bond is c o n s i d e r e d  a d e q u a t e ,  t h e  
protesters  a r g u e  t h a t  t h i s  would h a v e  t o  be  d u e  t o  t h e  
f i n a n c i a l  b a c k i n g  C h a r t a  r e c e i v e s  f rom M a i n t e n a n c e ,  I n c . ,  a 
large b u s i n e s s  owned by  t h e  f a t h e r  o f  C h a r t a ' s  p r e s i d e n t .  
I n  t h e  p ro tes te rs '  o p i n i o n ,  s u c h  a n  a f f i l i a t i o n  b r i n g s  i n t o  
q u e s t i o n  C h a r t a ' s  s t a t u s  a s  a small  b u s i n e s s  u n d e r  t h i s  
small b u s i n e s s  set-aside. 

The a u t h o r i t y  t o  d e t e r m i n e  t h e  s i z e  s t a t u s  o f  a f i r m  
rests e x c l u s i v e l y  w i t h  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n .  
15 U.S.C.  S 6 3 7 ( b ) ( 6 )  ( 1 9 7 6 ) ;  A l l i a n c e  P r y e r t i e s ,  I n c . ,  
9-205253,  November 1 0 ,  1981,  81-2-Cm98. Thus ,  a n y  pro- 
t e s t  a g a i n s t  C h a r t a ' s  s t a t u s  as  a small b u s i n e s s  is  a matter 
for  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n ,  n o t  o u r  O f f i c e .  

F i n a l l y ,  Ha r r i s  and  A n t i - P e s t  a r g u e  t h a t  a l l  t h e  
b i d d e r s  were n o t  t reated f a i r l y .  A c c o r d i n g  to  t h e  protest-  
ers, t h e  f a c t  t h a t  C h a r t a  s u b c o n t r a c t e d  t h e  e n t i r e  job t o  
K i l l e e n ,  a l l e g e d l y  a f a v o r i t e  of Fort Hood 's  c o n t r a c t i n g  
p e r s o n n e l ,  p r o v e s  t h a t  t h e  c o n t r a c t  was i n t e n d e d  f o r  K i l l e e n  
a l l  a l o n g  and t h a t  t h e  o t h e r  b i d d e r s  were n e v e r  f a i r l y  
c o n s i d e r e d  f o r  t h e  award .  

T h e r e  is no  g e n e r a l  p r o h i b i t i o n  a g a i n s t  t h e  u s e  of 
s u b c o n t r a c t o r s  i n  t h e  p e r f o r m a n c e  o f  Government  contracts.  
P r e s e n t a t i o n s  S o u t h ,  I n c . ,  B-196099, March 1 8 ,  1 9 8 0 ,  80-1 
CPD 2 0 9 .  Moreove r ,  t h e r e  w a s  no  s p e c i f i c  p r o h i b i t i o n  or 
r e s t r i c t i o n  on s u b c o n t r a c t i n g  i n  t h e  I F B .  C h a r t a  t h e r e f o r e  
w a s  f r e e  t o  s u b c o n t r a c t  w i t h  K i l l e e n ,  which  w e  u n d e r s t a n d  is 
a l so  a smal l  b u s i n e s s .  The protesters  o f f e r  no  e v i d e n c e  t o  
s u p p o r t  t h e i r  a l l e g a t i o n  t h a t  t h e  F o r t  Hood c o n t r a c t i n g  
o f f i c i a l s  were d e t e r m i n e d  t o  have  t h e  c o n t r a c t  p e r f o r m e d  by 
K i l l e e n  and awarded  t h e  c o n t r a c t  t o  C h a r t a  j u s t  so C h a r t a  
c o u l d  s u b c o n t r a c t  t h e  work to K i l l e e n .  S p e c u l a t i v e  
s t a t e m e n t s  d o  n o t  s a t i s f y  t h e  p ro tes te rs '  b u r d e n  o f  

--------_I- 

a f f i r m a t i v e l y  p r o v i n g  t h e i r  cake, 
B-194015, February 1 6 ,  1979 ,  79-1 CPD 121.  

---_1__- Bowman E n t e r p r i s e s ,  I n c . ,  

This b r i n g s  u s  t h e n  t o  t h e  q u e s t i o n  w h e t h e r  t h e  
protesters '  b i d s  were p r o p e r l y  rejected fo r  f a i l u r e  to  
i n c l u d e  a b i d  g u a r a n t e e .  The g e n e r a l  r u l e  is t h a t  a b i d  
g u a r a n t e e  r e q u i r e m e n t  is a mater ia l  p a r t  o f  a n  I F B  and  t h a t ,  
e x c e p t  a s  p r o v i d e d  i n  app l i cab le  r e g u l a t i o n s ,  a p r o c u r i n g  
a c t i v i t y  m u s t  r e jec t  as  n o n r e s p o n s i v e  a b i d  which  does n o t  
comply w i t h  t h e  r e q u i r e m e n t .  
g o r a t i o n ,  B-198095, J u n e  27, 1980 ,  80-1  C P D  4 4 6 .  A s  n o t e d  
a b o v e ,  b o t h  Harr i s  and  A n t i - P e s t  claim t h a t  t h e i r  b i d  
p a c k a g e s  c o n t a i n e d  no  r e f e r e n c e  to  t h e  need  f o r  a n y  t y p e  o f  

U n i t e d  ---------- S t a t e s  C o n t r a c t i n g  C o r -  
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bid g u a r a n t e e .  A c c o r d i n g  to  t h e  Army, h o w e v e r ,  t h e  e v i d e n c e  
i n d i c a t e s  t h a t  b o t h  protesters  knew, o r  s h o u l d  h a v e  known, 
t h a t  a b i d  g u a r a n t e e  was r e q u i r e d .  I n  l i g h t  o f  t h i s ,  t h e  
A r m y  c o n c l u d e s  t h a t  t h i s  case f a l l s  s q u a r e l y  w i t h i n  t h e  
g e n e r a l  r u l e  . 

E s s e n t i a l l y ,  w e  are p r e s e n t e d  w i t h  a f a c t u a l  d i s p u t e  
b e t w e e n  t h e  Army a n d  t h e  protesters.  The  g e n e r a l  r u l e  is 
t h a t  t h e  p ro t e s t e r  h a s  t h e  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  
i t s  case. R e l i a b l e  M a i n t e n a n c e  S e r v i c e ,  1 n c . - - r e q u e s t  f o r  
r e c o n s i d e r a t i o n ,  B-185103, May 24, 1 9 7 6 ,  76-1 CPD 337.  
M o r e o v e r ,  w h e r e  t h e  o n l y  a v a i l a b l e  e v i d e n c e  is t h e  
c o n f l i c t i n g  s t a t e m e n t s  o f  t h e  p ro t e s t e r  a n d  t h e  c o n t r a c t i n g  
a g e n c y ,  w e  h a v e  h e l d  t h a t  t h e  p ro t e s t e r  h a s  f a i l e d  t o  meet 
its b u r d e n  of proof. D e l  R i o  F l y i n g  Se rv ice ,  I n c . ,  

. - - - l - - - l_----_l_l-_-I------  

-- 
B-197488, A u g u s t  6, 1 9 8 0 ,  80-2 C P D T T ,  

I n  o u r  o p i n i o n ,  i t  is impossible  to  c o n c l u d e  o n  t h e  
e v i d e n c e  p r e s e n t e d  t h a t  t h e  Army f a i l e d  to  i n c l u d e  page 1 0 1  
i n  a l l  t h e  b i d  packages. A t  bes t ,  Har r i s  a n d  A n t i - P e s t  h a v e  
ra i sed  some q u e s t i o n  w h e t h e r  t h e  I F B  c o n t a i n e d  t h a t  page. 
T h i s ,  h o w e v e r ,  does n o t  meet t h e i r  b u r d e n  o f  p r o o f  i n  t h i s  
case. C o n s e q u e n t l y ,  w e  h a v e  n o  bas i s  to o b j e c t  to  t h e  
Army ' s  d e c i s i o n  t o  r e j ec t  t h e i r  b i d s  a s  n o n r e s p o n s i v e .  

Protests  d e n i e d .  

On t h e  o t h e r  h a n d ,  t h e  p r o p r i e t y  of a p a r t i c u l a r  
p r o c u r e m e n t  is  g e n e r a l l y  d e t e r m i n e d  upon t h e  b a s i s  of 
w h e t h e r  a d e q u a t e  c o m p e t i t i o n  a n d  r e a s o n a b l e  p r i c e  were 
o b t a i n e d .  5 2  C o m p .  Gen. 2 8 1  ( 1 9 7 2 ) .  I t  is q u e s t i o n a b l e  
w h e t h e r  a d e q u a t e  c o m p e t i t i o n  or a r e a s o n a b l e  p r i ce  was 
o b t a i n e d  s i n c e  f o u r  o u t  o f  f i v e  b i d s  were rejected f o r  t h e  
same r e a s o n - - t h e  f a i l u r e  t o  f u r n i s h  a b i d  g u a r a n t e e - - a n d  
C h a r t a ' s  b i d  pr ice  was more t h a n  $1 m i l l i o n  g rea te r  t h a n  
A n t i - P e s t ' s  l o w  b i d .  T h e s e  f a c t s  s h o u l d  h a v e  a l e r t e d  t h e  
For t  Hood c o n t r a c t i n g  p e r s o n n e l  t o  t h e  p o s s i b i l i t y  t h a t  
a d e q u a t e  c o m p e t i t i o n  a n d  a r e a s o n a b l e  p r i c e  had  n o t  b e e n  
o b t a i n e d ,  t h u s  r e q u i r i n g  f u r t h e r  i n v e s t i g a t i o n  b e f o r e  a n  
award was made. I f  t h i s  i n v e s t i g a t i o n  had  b e e n  c o n d u c t e d ,  
t h e  c o n t r a c t i n g  p e r s o n n e l  may h a v e  l e a r n e d  t h e  e x a c t  r e a s o n  
why f o u r  o u t  of f i v e  b i d d e r s  had f a i l e d  to  f u r n i s h  a n y  t y p e  
o f  b i d  g u a r a n t e e .  A t  t h a t  p o i n t ,  a n  i n f o r m e d  d e c i s i o n  c o u l d  
h a v e  b e e n  made w h e t h e r  a c o n t r a c t  f o r  $1 m i l l i o n  more t h a n  
t h e  l o w  b i d  w a s  j u s t i f i e d  o r  w h e t h e r  to  o b t a i n  a d e q u a t e  
c o m p e t i t i o n  a n d  a r e a s o n a b l e  p r ice  t h e y  n e e d e d  t o  c a n c e l  t h e  
I F B  a n d  r e s o l i c i t .  

1 . .  . 
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Under  -..e c i r c u m s t a n c e s ,  w e  recommend t h a t  ,he Army n o t  
exercise t h e  o p t i o n s  i n  t h e  i n s t a n t  c o n t r a c t ,  b u t  c o n d u c t  a 
r e c o m p e t i t i o n  a f t e r  t h e  bas i c  c o n t r a c t  period. 

By separate  l e t t e r  of t o d a y ,  w e  a re  n o t i f y i n g  t h e  
S e c r e t a r y  of t h e  A r m y  of our r ecommenda t ion .  

0 of t h e  U n i t e d  S t a t e s  




